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Date FiledCase

Attachment

Employees Included
All full-time, regular part-time, and per diem non-professional service employees,
including Clerk-Same Day Surgery, Unit Secretary, CT/MRI Patient Coord,
Storekeeper/Records Clerk, Buyer, Patient Service Rep, OR Scheduler/ORT, Lab
Collection Coordinator, CPD Processing Tech, Surg Scheduler/ ORT, CPD Technician,
OB Tech, Cert Phlebotomist I, Cert Phleb II, Sr. Cert Phleb II, Lead Spec Diag Tech,
Surg Tech, GI Tech, Surgical Materials Coordinator, Unt Sec/MNT Tech, Activity
Leader 8HR, Front Office Coordinator/Medical Imaging Radiology Receptionist, LVN,
Patient Ambassador, Rad Receptionist, Activity Aide, CAN, Emergency Nurse
Assistant, Nurse Assistant, Orderly, Pathology Lab Asst, PT Aide I, ED Tech, andPMR
Secretary employed by the Employer at its acute care facilities located at 1808, 1812,
and 1818 Verdugo Boulevard, Glendale CA 91208.

Employees Excluded
All Managers, Supervisors and Confidential Employees
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UNITED STATES GOVERNMENT 

NATIONAL LABOR RELATIONS BOARD 

REGION 31 
11500 W Olympic Blvd., Suite 600 
Los Angeles, CA 90064-1753 

Agency Website: www.nlrb.gov 
Telephone: (310)235-7351 
Fax: (310)235-7420 

 

October 25, 2018 

 

GLENN M TAUBMAN, ATTORNEY AT LAW 

C/O NATIONAL RIGHT TO WORK  

LEGAL DEFENSE FOUNDATION, INC. 

8001 BRADDOCK RD., SUITE 600 

SPRINGFIELD, VA 22151-2110 

 

 

 

DEAR MR. TAUBMAN: 

The above-captioned case, petitioning for an investigation and determination of 

representative under Section 9(c) of the National Labor Relations Act, has been carefully 

investigated and considered. 

 

Decision to Dismiss: As a result of the investigation, I find that further proceedings are 

unwarranted.  In the course of investigating this matter, on October 15, 2018, the Acting 

Regional Director issued an Order to Show Cause.  After having considered information 

disclosed during the investigation as well as considering the responses filed to the Order to Show 

Cause by all parties, I conclude that the petition filed on October 5, 2018, is untimely because it 

was filed after the expiration of the relevant “window period” and during the relevant insulated 

period. 

The investigation disclosed that USC Verdugo Hills Hospital (Employer) is a health care 

institution within the meaning of Section 2(14) of the Act.
 
 The Employer and Service 

Employees International Union - United Healthcare Workers-West (Union), are parties to a 

collective-bargaining agreement (Agreement), which indicates on its face that it is effective from 

January 1, 2016 and January 31, 2019.  The Agreement covers the employees encompassed by 

the petition in this matter. 

 

The parties to an agreement which is approaching its expiration date are provided with a 

60-day “insulated period” during which petitions may not be filed in order to afford the parties to 

an expiring contract an opportunity to negotiate without the disruption of a rival petition.  Deluxe 

Metal Furniture, 121 NLRB 995, 1000 (1958); Crompton Co., 260 NLRB 417, 418 (1981).  

There is a “window period,” during which petitions may be filed prior to the commencement of 

the insulated period.  The window period is generally 60-90 days prior to the expiration of the 

contract.  Crompton, at 418.  However, with respect to health care institutions, the open period 

during which a petition may be filed is more than 90 days but not over 120 days before the 

terminal date of any agreement, which is followed by an insulated period during which no 

petition can be timely filed. Trinity Lutheran Hospital, 218 NLRB 199 (1975). 

 

Re: USC Verdugo Hills Hospital 

 
Case 31-RD-228771 
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It also is important to note, however, that a contract having a fixed term of more than 3 

years “is treated for contract bar purposes as expiring on its third anniversary date.”   Coca-Cola 

Enterprises, 352 NLRB 1044, 1045 (2008), citing General Cable Corp., 139 NLRB 1159 

(1962).  Since contracts with a duration in excess of 3 years are treated as if they expired on the 

third anniversary date for the purpose of the Board’s contract bar rules, a petition is dismissed 

where it is not filed during the “window period” of more than 60 but no more than 90 days prior 

to the third anniversary date, rather than from the expiration date designated in the contract. 

Union Carbide Corp., 190 NLRB 191, 192 (1971).  In this case, since the Agreement is effective 

for more than 3 years, the contract is treated as expiring on its third anniversary date for contract 

bar purposes and it is the third anniversary from the effective date that determines the window 

period.  Since the Employer is in the health care industry, the window period when petitions 

could be filed would be 90-120 days prior to the third year anniversary date.  The third year 

anniversary date is January 1, 2019.  Thus, the window period in which to timely file a petition 

in this matter ran from September 4, through October 3, 2018. As the petition was filed on 

October 5, 2018, it is, therefore, untimely. 

 

 The Petitioner and Employer argue that because the “window period” in the health care 

setting is different, and Trinity Lutheran was decided after Union Carbide, the 90-120 day period 

from the expiration date established in Trinity Lutheran should be applied here and the petition 

processed.  I am not persuaded by this argument.  In essence, the Petitioner and Employer argue 

that the contract bar limitation to three years described in General Cable should not be applied to 

the health care industry.  However, neither Petitioner nor the Employer have provided case 

support that establishes the non-applicability of a three-year limitation on contract bars to the 

healthcare industry.  Furthermore, although General Cable was decided prior to Trinity 

Lutheran, it is noteworthy that when the Board extended the reasonable period of a contract bar 

to three years in General Cable, the Board stated that all other contract-bar rules, whether related 

or unrelated to the subject of contract term, remain unaltered and the 3-year rule is intended to be 

read in harmony with them.  Applying the policies of Trinity Lutheran and General Cable in an 

harmonious manner, I conclude that when a collective-bargaining agreement involving an 

employer in the healthcare industry is in effect for more than three years, as is the case here, the 

open period and insulated period should be determined from the three year anniversary of the 

effective date of the agreement, not the expiration of the agreement.   

 

The Petitioner and Employer also argue that the petition should be considered timely 

under the holding of Vanity Fair Mills, Inc., 256 NLRB 1104, 1106 (1981). In Vanity Fair, the 

Board allowed an untimely petition to be processed because the petitioner received erroneous 

advice by the Regional Office on three occasions, including twice in writing.  I find the situation 

here to be distinguishable from the situation in Vanity Fair Mills.   The Petitioner in this matter, 

who asserts he did not have legal counsel at the time, states that he relied on the Board’s 

guidance from its public website to determine the window period to file the petition.  The Board 

website states with respect to decertification petitions that “if your employer and union reach a 

collective-bargaining agreement, you cannot ask for a decertification election (or an election to 

bring in another union) during the first three years of that agreement, except during a 30-day 

‘window period.’ That period begins 90 days and ends 60 days before the agreement expires 

(120 and 90 days if your employer is a healthcare institution).” Thus, the language on the 
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Board’s website is given in the context of the first three years of an agreement.  Although the 

Board’s website does not cover all possible contingencies, this case is distinguishable from 

Vanity Fair, a situation where Board agents affirmatively provided inaccurate information. 

Furthermore, the Agency website does not purport to be a complete summation.  In fact, the 

public website contains the following disclosure language and encourages the public to contact 

the nearest Regional Office for further assistance: 

 

This application may not be cited as legal authority. Particular statements may be 

subject to unstated exceptions, qualifications, and/or limitations, and may even be 

rendered unreliable without prior notice by changes in the law. In addition, 

although we have sought to provide broad general guidance, we do not claim 

completeness. In other words, you may be subject to prohibitions under the 

National Labor Relations Act that are not set forth here. The National Labor 

Relations Board expressly disclaims any purpose or intent to furnish legal advice. 

You may contact your nearest regional Board office and/or an attorney to discuss 

your specific situation or to learn more about your rights and obligations under the 

NLRA.  

 

Here, the Petitioner does not claim to have contacted a Regional office for assistance in 

determining the open period before filing his petition.   

 

Accordingly, I am dismissing the petition in this matter. 

 

 Right to Request Review:  Pursuant to Section 102.67 of the National Labor Relations 

Board’s Rules and Regulations, you may obtain a review of this action by filing a request with 

the Executive Secretary, National Labor Relations Board, 1015 Half Street SE, Washington, DC 

20570-0001.  The request for review must contain a complete statement of the facts and reasons 

on which it is based. 

 

Procedures for Filing Request for Review:  A request for review must be received by the 

Executive Secretary of the Board in Washington, DC, by close of business (5 p.m. Eastern 

Time) on November 8, 2018, unless filed electronically.  If filed electronically, it will be 

considered timely if the transmission of the entire document through the Agency’s website is 

accomplished by no later than 11:59 p.m. Eastern Time on November 8, 2018.   

Consistent with the Agency’s E-Government initiative, parties are encouraged, but 

not required, to file a request for review electronically.  Section 102.114 of the Board’s Rules 

do not permit a request for review to be filed by facsimile transmission.  A copy of the request 

for review must be served on each of the other parties to the proceeding, as well as on the 

undersigned, in accordance with the requirements of the Board’s Rules and Regulations. 

Filing a request for review electronically may be accomplished by using the Efiling 

system on the Agency’s website at www.nlrb.gov.  Once the website is accessed, click on E-File 

Documents, enter the NLRB Case Number, and follow the detailed instructions.  The 

responsibility for the receipt of the request for review rests exclusively with the sender.  A failure 

to timely file the request for review will not be excused on the basis that the transmission could 
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not be accomplished because the Agency’s website was off line or unavailable for some other 

reason, absent a determination of technical failure of the site, with notice of such posted on the 

website. 

Upon good cause shown, the Board may grant special permission for a longer period 

within which to file a request for review.  A request for extension of time, which may also be 

filed electronically, should be submitted to the Executive Secretary in Washington, and a copy of 

such request for extension of time should be submitted to the Regional Director and to each of 

the other parties to this proceeding.  A request for an extension of time must include a statement 

that a copy has been served on the Regional Director and on each of the other parties to this 

proceeding in the same manner or a faster manner as that utilized in filing the request with the 

Board. 

Very truly yours, 

 

 

MORI RUBIN 

REGIONAL DIRECTOR 

cc: Office of the Executive Secretary (by e-mail)  

  

Maria Unzueta, Union Representative/Organizer 

Hospital Division 

Service Employees International Union- United 

Healthcare Workers West 

5480 Ferguson Dr. 

Commerce, CA 90022-5119 

 

 

  

Monica T. Guizar, Attorney at Law 

Weinberg Roger & Rosenfeld 

800 Wilshire Blvd., Suite 1320 

Los Angeles, CA 90017 

 

 

  

Kristi Cohen, Human Resources Director 

USC Verdugo Hills Hospital 

1812 Verdugo Blvd. 

Glendale, CA 91208-1409 

 

 

  

Jeffrey S. Bosley, Esq. 

Davis Wright Tremaine LLP 

505 Montgomery St., Suite 800 

San Francisco, CA 94111-6533 
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Tyler S. Maffia, Esq.  

Davis Wright Tremaine, LLP 

505 Montgomery Street, Suite 800 

San Francisco, CA 94111 

 

 

  

Colin D. Wells, Esq. 

Davis Wright Tremaine, LLP 

505 Montgomery St., Suite 800 

San Francisco, CA 94111-6533 
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UNITED STATES GOVERNMENT 
NATIONAL LABOR RELATIONS BOARD 
REGION 18 
Federal Office Building 
212 Third Avenue South, Suite 200 
Minneapolis, MN 55401-2657 

Agency Website: www.nlrb.gov 
Telephone: (612)348-1757 
Fax: (612)348-1785 

February 14, 2019 

 
PHYLLIS KARASOV, ATTORNEY 
LARKIN HOFFMAN DALY & LINDGREN LTD 
8300 NORMAN CENTER DR STE 1000 
MINNEAPOLIS, MN 55437-1060 
 

Re: Cemstone Concrete Materials, LLC 
 Case 18-RD-235785 

Dear Ms. Karasov: 

This is to advise you that the Petitioner’s request to withdraw the petition in the above 
case has been approved. 

The Notice of Hearing previously issued in this matter is withdrawn and the hearing is 
canceled.    

Very truly yours, 

/s/ Jennifer A. Hadsall 

JENNIFER A. HADSALL 
Regional Director 
 

cc: LIA DRAXLER, HUMAN RESOURCES 
CEMSTONE CONCRETE MATERIALS, LLC 
2025 CENTRE POINTE BLVD STE 300 
MENDOTA HEIGHTS, MN 55120-1221 

 
 

  

BRIAN SPRING, ORG. 
LABORERS' INTERNATIONAL UNION OF  
     NORTH AMERICA, LOCAL UNION 177 
3400 E EUCLID AVE, SUITE A 
DES MOINES, IA 50317 

 
 

  

BRANDON E. WOOD, ATTORNEY 
BLAKE & UHLIG, P.A. 
753 STATE AVENUE, SUITE 475 
KANSAS CITY, KS 66101-2510 
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Date FiledCase

Attachment

Employees Included
Laborers

 Employees Excluded
Clerical, supervisory, interns, temporary employees, and non-working foremen





Darling Ingredients, Inc. - 2 -  April 5, 2019 
Case 25-RD-237358   
 
 
 Right to Request Review:  Pursuant to Section 102.67 of the National Labor Relations 
Board’s Rules and Regulations, you may obtain a review of this action by filing a request with 
the Executive Secretary, National Labor Relations Board, 1015 Half Street SE, Washington, DC 
20570-0001.  The request for review must contain a complete statement of the facts and reasons 
on which it is based. 
 

Procedures for Filing Request for Review:  A request for review must be received by the 
Executive Secretary of the Board in Washington, DC, by close of business (5 p.m. Eastern 
Time) on April 19, 2019, unless filed electronically.  If filed electronically, it will be considered 
timely if the transmission of the entire document through the Agency’s website is accomplished 
by no later than 11:59 p.m. Eastern Time on April 19, 2019.   

Consistent with the Agency’s E-Government initiative, parties are encouraged, but 
not required, to file a request for review electronically.  Section 102.114 of the Board’s Rules 
do not permit a request for review to be filed by facsimile transmission.  A copy of the request 
for review must be served on each of the other parties to the proceeding, as well as on the 
undersigned, in accordance with the requirements of the Board’s Rules and Regulations. 

Filing a request for review electronically may be accomplished by using the Efiling 
system on the Agency’s website at www.nlrb.gov.  Once the website is accessed, click on E-File 
Documents, enter the NLRB Case Number, and follow the detailed instructions.  The 
responsibility for the receipt of the request for review rests exclusively with the sender.  A failure 
to timely file the request for review will not be excused on the basis that the transmission could 
not be accomplished because the Agency’s website was off line or unavailable for some other 
reason, absent a determination of technical failure of the site, with notice of such posted on the 
website. 

Upon good cause shown, the Board may grant special permission for a longer period 
within which to file a request for review.  A request for extension of time, which may also be 
filed electronically, should be submitted to the Executive Secretary in Washington, and a copy of 
such request for extension of time should be submitted to the Regional Director and to each of 
the other parties to this proceeding.  A request for an extension of time must include a statement 
that a copy has been served on the Regional Director and on each of the other parties to this 
proceeding in the same manner or a faster manner as that utilized in filing the request with the 
Board. 

Very truly yours, 

 

JOANNE C. MAGES 
Acting Regional Director 

cc: Office of the Executive Secretary (by e-mail)  
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Daniel Barry, Business Agent 
Teamsters Local 371 
101 31st Ave 
Rock Island, IL 61201-5916 

 
 

  

N. Elizabeth Reynolds, Attorney 
Allison, Slutsky & Kennedy, P.C. 
230 W Monroe St Ste 2600 
Chicago, IL 60606-4969 

 
 

  

Joseph M Czolgosz, General Manager 
Darling Ingredients, Inc. 
202 Bengston Street 
Lynn Center, IL 61262 

 
 

  

Matthew D. Hamm, Attorney 
4221 Alexandria Pike 
Cold Spring, KY 41076 

 
 

  

Thomas V. Walsh, ESQ.  
Jackson Lewis P.C. 
44 S. Broadway 
14th Floor 
White Plains, NY 10601-2329 

 
 

 







MDE, LLC dba McDermott Excavating - 2 -  April 8, 2019 
Case 25-RD-238741   

 
 

Consistent with the Agency’s E-Government initiative, parties are encouraged, but 
not required, to file a request for review electronically.  Section 102.114 of the Board’s Rules 
do not permit a request for review to be filed by facsimile transmission.  A copy of the request 
for review must be served on each of the other parties to the proceeding, as well as on the 
undersigned, in accordance with the requirements of the Board’s Rules and Regulations. 

Filing a request for review electronically may be accomplished by using the Efiling 
system on the Agency’s website at www.nlrb.gov.  Once the website is accessed, click on E-File 
Documents, enter the NLRB Case Number, and follow the detailed instructions.  The 
responsibility for the receipt of the request for review rests exclusively with the sender.  A failure 
to timely file the request for review will not be excused on the basis that the transmission could 
not be accomplished because the Agency’s website was off line or unavailable for some other 
reason, absent a determination of technical failure of the site, with notice of such posted on the 
website. 

Upon good cause shown, the Board may grant special permission for a longer period 
within which to file a request for review.  A request for extension of time, which may also be 
filed electronically, should be submitted to the Executive Secretary in Washington, and a copy of 
such request for extension of time should be submitted to the Regional Director and to each of 
the other parties to this proceeding.  A request for an extension of time must include a statement 
that a copy has been served on the Regional Director and on each of the other parties to this 
proceeding in the same manner or a faster manner as that utilized in filing the request with the 
Board. 

Very truly yours, 

 

PATRICIA K. NACHAND 
Regional Director 

   
  

Tara Duggan, President 
MDE, LLC dba McDermott Excavating 
14407 US 20 
Dubuque, IA 52003 

 
 

  

Daniel R. Simandl, Attorney 
Von Briesen & Roper, S.C. 
411 E Wisconsin Ave Ste 1000 
Milwaukee, WI 53202-4409 
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Robert J. Simandl, Attorney 
Von Briesen & Roper, S.C. 
411 E Wisconsin Ave 
Suite 1000 
Milwaukee, WI 53202 

 
 

  

Brian Vaske, Auditor 
International Union of Operating Engineers Local 
234 
4880 Hubbell Avenue 
Des Moines, IA 50317 

 
 

  

Jay M. Smith, Attorney 
Smith & McElwain 
505 5TH ST STE 530 
PO Box 1194 
Sioux City, IA 51102-1194 

 
 





 

  
     

  
   

 	       
 

 
  

 	  



 

UNITED STATES GOVERNMENT 
NATIONAL LABOR RELATIONS BOARD 
REGION 4 
100 E Penn Square 
Suite 403 
Philadelphia, PA 19107 

Agency Website: www.nlrb.gov 
Telephone: (215)597-7601 
Fax: (215)597-7658 

April 9, 2019 

Colin Lucas, General Manager 
Lucas Motor Company 
900 E Route 130 N 
Burlington, NJ 08016 
 

Re: Lucas Motor Company 
 Case 04-RD-238986 

Dear Mr. Lucas: 

This is to advise you that the Petitioner’s request to withdraw the petition in the above 
case has been approved. 

Very truly yours, 

/s/ Dennis P. Walsh 
 

DENNIS P. WALSH 
Regional Director 

cc: Lou Loiacono, Union Representative 
United Service Workers 455 
138-50 Queens Boulevard 
Briarwood, NY 11435 

 
 

  

Gary P. Rothman, Esquire 
Rothman Rocco LaRuffa LLP 
3 West Main Street, Suite 200 
Elmsford, NY 10523 
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Sheedy Drayage Company - 2 -  May 1, 2019 
Case 20-RD-240118   

 
 
 

Procedures for Filing Request for Review:  A request for review must be received by the 
Executive Secretary of the Board in Washington, DC, by close of business (5 p.m. Eastern 
Time) on May 15, 2019, unless filed electronically.  If filed electronically, it will be considered 
timely if the transmission of the entire document through the Agency’s website is accomplished 
by no later than 11:59 p.m. Eastern Time on May 15, 2019.   

Consistent with the Agency’s E-Government initiative, parties are encouraged, but 
not required, to file a request for review electronically.  Section 102.114 of the Board’s Rules 
do not permit a request for review to be filed by facsimile transmission.  A copy of the request 
for review must be served on each of the other parties to the proceeding, as well as on the 
undersigned, in accordance with the requirements of the Board’s Rules and Regulations. 

Filing a request for review electronically may be accomplished by using the Efiling 
system on the Agency’s website at www.nlrb.gov.  Once the website is accessed, click on E-File 
Documents, enter the NLRB Case Number, and follow the detailed instructions.  The 
responsibility for the receipt of the request for review rests exclusively with the sender.  A failure 
to timely file the request for review will not be excused on the basis that the transmission could 
not be accomplished because the Agency’s website was off line or unavailable for some other 
reason, absent a determination of technical failure of the site, with notice of such posted on the 
website. 

Upon good cause shown, the Board may grant special permission for a longer period 
within which to file a request for review.  A request for extension of time, which may also be 
filed electronically, should be submitted to the Executive Secretary in Washington, and a copy of 
such request for extension of time should be submitted to the Regional Director and to each of 
the other parties to this proceeding.  A request for an extension of time must include a statement 
that a copy has been served on the Regional Director and on each of the other parties to this 
proceeding in the same manner or a faster manner as that utilized in filing the request with the 
Board. 

Very truly yours, 

 
 

JILL H. COFFMAN 
Regional Director 

cc: Office of the Executive Secretary (by e-mail)  
  

Richard Battani 
Sheedy Drayage Company 
1215 Michigan Street 
San Francisco, CA 94107 
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International Association of Machinists and 
Aerospace Workers, Local Lodge 1414 
150 South Blvd 
San Mateo, CA 94402-2470 
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UNITED STATES GOVERNMENT 
NATIONAL LABOR RELATIONS BOARD 
REGION 4 
100 E Penn Square 
Suite 403 
Philadelphia, PA 19107 

Agency Website: www.nlrb.gov 
Telephone: (215)597-7601 
Fax: (215)597-7658 

 
      May 13, 2019 
 
 

 
United Steelworkers Local 286 
410-24 North 8th Street 
Philadelphia, PA 19123 
 

Re: First Student, Inc. 
 Case 04-RC-240994 

Dear  

The above-captioned case, petitioning for an investigation and determination of 
representative under Section 9(c) of the National Labor Relations Act, has been carefully 
investigated and considered. 

 
Decision to Dismiss: As a result of the investigation, I find that further proceedings are 

unwarranted.  The investigation disclosed that the Employer and SMART Transportation 
Division Local 172 are signatory to a three-year collective-bargaining agreement that is effective 
by its terms from July 1, 2016 to June 30, 2019. Parties to a collective-bargaining agreement are 
provided with a 60—day "insulated period" immediately preceding the expiration date of a 
contract to negotiate and execute a new contract. Deluxe Metal Furniture Co., 121 NLRB 995 
(1958). In order to be timely with respect to an existing contract, a petition must be filed during a 
window period of more than 60 days, but less than 90 days, before the contract expires. Leonard 
Wholesale Meats, 136 NLRB 1000 (1962).  Based on its June 30, 2019 expiration date, a petition 
filed during the term of the parties' current agreement would have had to have been filed on or 
between April 2 and May 1, 2019. You did not file the petition in this case until May 7, 2019, 
which is outside the window period and within the insulated period during which no petition may 
be entertained.  You contend that you were prevented from filing during the window period 
because another union submitted a petition and you intended to intervene in that proceeding to 
get on the ballot in the election, but the other union did not pursue its petition.  The fact remains, 
however, that at all times you had the opportunity to file your own petition during the open 
period, and you failed to do so. Your petition is therefore untimely. Accordingly, I am dismissing 
the petition in this matter and withdrawing the Notice of Hearing.   
 
 Right to Request Review:  Pursuant to Section 102.67 of the National Labor Relations 
Board’s Rules and Regulations, you may obtain a review of this action by filing a request with 
the Executive Secretary, National Labor Relations Board, 1015 Half Street SE, Washington, DC 
20570-0001.  The request for review must contain a complete statement of the facts and reasons 
on which it is based. 
 

Procedures for Filing Request for Review:  A request for review must be received by the 
Executive Secretary of the Board in Washington, DC, by close of business (5 p.m. Eastern 

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)
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Time) on May 28, 2019, unless filed electronically.  If filed electronically, it will be considered 
timely if the transmission of the entire document through the Agency’s website is accomplished 
by no later than 11:59 p.m. Eastern Time on May 28, 2019.   

Consistent with the Agency’s E-Government initiative, parties are encouraged, but 
not required, to file a request for review electronically.  Section 102.114 of the Board’s Rules 
do not permit a request for review to be filed by facsimile transmission.  A copy of the request 
for review must be served on each of the other parties to the proceeding, as well as on the 
undersigned, in accordance with the requirements of the Board’s Rules and Regulations. 

Filing a request for review electronically may be accomplished by using the Efiling 
system on the Agency’s website at www.nlrb.gov.  Once the website is accessed, click on E-File 
Documents, enter the NLRB Case Number, and follow the detailed instructions.  The 
responsibility for the receipt of the request for review rests exclusively with the sender.  A failure 
to timely file the request for review will not be excused on the basis that the transmission could 
not be accomplished because the Agency’s website was off line or unavailable for some other 
reason, absent a determination of technical failure of the site, with notice of such posted on the 
website. 

Upon good cause shown, the Board may grant special permission for a longer period 
within which to file a request for review.  A request for extension of time, which may also be 
filed electronically, should be submitted to the Executive Secretary in Washington, and a copy of 
such request for extension of time should be submitted to the Regional Director and to each of 
the other parties to this proceeding.  A request for an extension of time must include a statement 
that a copy has been served on the Regional Director and on each of the other parties to this 
proceeding in the same manner or a faster manner as that utilized in filing the request with the 
Board. 

Very truly yours, 

/s/ Dennis P. Walsh 
 

DENNIS P. WALSH 
Regional Director 

 

cc: Office of the Executive Secretary (by e-mail)  
  

Tonette Nixon-Pray, General Chairperson 
UTU Local 172 a/w SMART 
5050 Wynnefield Avenue 
Apt. 102 
Philadelphia, PA 19131 
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Erika A. Diehl-Gibbons, Associate General Counsel 
SMART Transportation Division  
24950 Country Club Blvd 
Ste 340 
North Olmsted, OH 44070-5333 

 
 

  

Andrew Joppa, Senior Director 
First Student, Inc. 
1413 Windybush Rd. 
Wilmington, DE 19810 
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agreement.  In the interim period between the ballots being mailed and being counted, the 
Petitioner filed the instant petition on August 19, 2019.    

Based on the foregoing, I conclude that the Union and the Employer had entered into a 
valid, enforceable collective bargaining agreement prior to the filing of the instant petition and, 
thus, the instant petition must be dismissed.  In this regard, the Board has long-held that under 
well-defined circumstances, a representation petition cannot be processed if there is a collective 
bargaining agreement in effect.  The Board has laid out specific requirements for when a 
collective bargaining agreement will bar a petition.  See Appalachian Shale Products Co., 121 
NLRB 1160 (1958).  Among these requirements is that the agreement must be signed by the 
parties and that it set out the agreement’s effective date.  The terms of a collective bargaining 
agreement, including the effective date, must “be sufficient on its face without having to resort to 
parol evidence, so that the employees and outside unions may determine the appropriate time for 
filing petitions.” See Cooper Tire & Rubber Co., 181 NLRB 509 (1970).  All such requirements 
have been satisfied in the instant case.   

In this respect, the investigation revealed that the Petitioner and the Employer signed the 
MOA that specified the terms of the agreement, including its effective date, which is the date of 
ratification.  The investigation also revealed that the employees ratified the agreement on August 
13, 2019.  The Board has long-held that the critical date in determining when employees ratified 
a collective bargaining agreement is the date they actually voted on ratification and not the day 
such votes are counted.  See American Protective Services, Inc., 319 NLRB 902 (1995); See also 
Felbro, Inc., 274 NLRB 1268 (1985); Garment Workers Local 512 v. NLRB, 795 F.2d 705 (9th 
Cir. 1986).   In American Protective, supra at 903 fn. 5, the Board noted specifically that the 
counting of the ballots is “a mere ministerial task” that has no bearing on the employees’ choice.  
The Board determined that when the count takes place is immaterial to the employees’ choice 
since the choice was actually made when the employees cast their ballots and, thus, the date of 
the count cannot be used to determine the employees’ choice if the actual voting occurred 
sometime prior thereto.  In the instant case, it is undisputed that the ballots were required to have 
been postmarked for return by no later than August 13, 2019, the deadline date by which the 
employees decided whether to accept the agreement or to reject it.  Accordingly, I conclude that 
the instant petition was filed after the employees actually voted to ratify the agreement 
notwithstanding that the ministerial task of tallying the employees’ ballots occurred after the 
filing of the petition and, therefore, I am dismissing the petition.       

The investigation revealed further that the parties explicitly agreed that the collective 
bargaining agreement would be effective on the date of its ratification.  The terms of the MOA 
were executed by both the Employer and the Union on July 24, 2019, prior to the filing of the 
petition.  The MOA specifically notes that the effective date of the collective bargaining 
agreement is the date of ratification.  As noted above, the employees ratified the Agreement on 
August 13, 2019, before the petition was filed.   

A negotiated agreement bars petitions filed during the time it is in effect for up to three 
years from its effective date until the period designated by the Board as its window period for 
filing, or its expiration.  See General Cable Corp., 139 NLRB 1123 (1962).  A petition, however, 
can be processed even after ratification if the petition is filed before the effective date of the 
agreement.  See Silvan Industries, 367 NLRB No. 28 (2018).  In Silvan, the Board found that a 
ratified collective bargaining agreement was not a bar to the processing of a petition because the 
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petition was filed after a ratification vote but before the agreement’s effective date.  In the instant 
case, however, the effective date of the agreement was specifically agreed to as the date of 
ratification.  Therefore, the ratification date and the effective date of the agreement (August 13, 
2019) occurred prior to August 19, 2019, the filing date of the petition and, therefore, the petition 
is barred as the Agreement was in effect at the time of its filing. Thus, a question concerning 
representation involving the bargaining unit employees involved herein cannot be entertained in 
this matter at this time. Accordingly, I am dismissing the petition in this matter. 
 
 Right to Request Review:  Pursuant to Section 102.67 of the National Labor Relations 
Board’s Rules and Regulations, you may obtain a review of this action by filing a request with 
the Executive Secretary, National Labor Relations Board, 1015 Half Street SE, Washington, DC 
20570-0001.  The request for review must contain a complete statement of the facts and reasons 
on which it is based. 
 

Procedures for Filing Request for Review:  A request for review must be received by the 
Executive Secretary of the Board in Washington, DC, by close of business (5 p.m. Eastern 
Time) on September 18, 2019, unless filed electronically.  If filed electronically, it will be 
considered timely if the transmission of the entire document through the Agency’s website is 
accomplished by no later than 11:59 p.m. Eastern Time on September 18, 2019.   

Consistent with the Agency’s E-Government initiative, parties are encouraged, but 
not required, to file a request for review electronically.  Section 102.114 of the Board’s Rules 
do not permit a request for review to be filed by facsimile transmission.  A copy of the request 
for review must be served on each of the other parties to the proceeding, as well as on the 
undersigned, in accordance with the requirements of the Board’s Rules and Regulations. 

Filing a request for review electronically may be accomplished by using the Efiling 
system on the Agency’s website at www.nlrb.gov.  Once the website is accessed, click on E-File 
Documents, enter the NLRB Case Number, and follow the detailed instructions.  The 
responsibility for the receipt of the request for review rests exclusively with the sender.  A failure 
to timely file the request for review will not be excused on the basis that the transmission could 
not be accomplished because the Agency’s website was off line or unavailable for some other 
reason, absent a determination of technical failure of the site, with notice of such posted on the 
website. 

Upon good cause shown, the Board may grant special permission for a longer period 
within which to file a request for review.  A request for extension of time, which may also be 
filed electronically, should be submitted to the Executive Secretary in Washington, and a copy of 
such request for extension of time should be submitted to the Regional Director and to each of 
the other parties to this proceeding.  A request for an extension of time must include a statement  
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that a copy has been served on the Regional Director and on each of the other parties to this 
proceeding in the same manner or a faster manner as that utilized in filing the request with the 
Board. 

Very truly yours, 

/s/ Richard Fox 

Richard Fox 
Acting Regional Director 

cc: Office of the Executive Secretary (by e-mail)  
  

MELISSA A. PARISI, VICE PRESIDENT 
READINGTON FARMS, INC. 
12 MILL ROAD 
WHITE HOUSE, NJ 08889 

 
 

  

ROBERT PETTIGREW, ESQ.  
WHITE AND WILLIAMS LLP 
1037 RAYMOND BLVD 
SUITE 230 
NEWARK, NJ 07102 

 
 

  

CHARLES E. O'MARA, BUSINESS AGENT 
LOCAL 863, INTERNATIONAL 
BROTHERHOOD OF TEAMSTERS 
209 SUMMIT RD 
MOUNTAINSIDE, NJ 07092-2304 

 
 

  

KENNETH I. NOWAK, ESQ. 
ZAZZALI, FAGELLA, NOWAK, KLEINBAUM & 
FRIEDMAN 
570 BROAD STREET, SUITE 1402 
NEWARK, NJ 07102 
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Similarly, Section 14(c)(1) authorizes the Board, in its discretion, to decline to exercise 
jurisdiction over any class or category of employers when a labor dispute involving such 
employees is not sufficiently substantial to warrant the exercise of jurisdiction, provided that it 
cannot refuse to exercise jurisdiction over any labor dispute over which it would have asserted 
jurisdiction under the standards it had in effect on August 1, 1959. In accordance with this 
provision, and as previously stated, the Board has determined that it will not exercise jurisdiction 
over racetracks, owners, breeders, and trainers of racehorses, and real estate brokers.  

Even assuming arguendo that the Board could assert jurisdiction over the Employer, the 
investigation revealed further that the Employer and the Union entered into a successor 
collective bargaining agreement (the Agreement) covering the terms and conditions of 
employment of the bargaining unit employees involved herein, and which is effective by its 
terms retroactively from February 1, 2019 to December 31, 2022. The Agreement was signed by 
the Union on August 2, 2019 and by the Employer on August 3, 2019, prior to the September 27 
filing date of the petition. The Union asserts that this contract should serve as a bar to this 
petition.  

The Board’s contract-bar rule is designed to achieve “a finer balance between the 
statutory policies of stability in labor relations and the exercise of free choice in the selection or 
change of bargaining representatives.” Appalachian Shale Products Co., 121 NLRB 1160, 1161 
(1958). The “Board has discretion to apply a contract bar or waive its application consistent with 
the facts of a given case, guided overall by [its] interest in stability and fairness in collective-
bargaining agreements.” Madelaine Chocolate Novelties, 333 NLRB 1312 (2001) (quoting 
Direct Press Modern Litho, Inc., 328 NLRB 860, 861 (1999). 

In order to bar an election under the contract-bar rule, a contract must meet certain formal 
and substantive requirements. The contract must contain substantial terms and conditions of 
employment sufficient to stabilize the parties' bargaining relationship and both parties must sign 
the contract prior to the filing of the petition that it would bar. Seton Medical Center, 317 NLRB 
87 (1995). This requirement “does not mean that contracts must be formal documents or that 
they cannot consist of an exchange of a written proposal and a written acceptance.” Pontiac 
Ceiling & Partition Co., 337 NLRB 120, 123 (2001). The documents relied on to meet those 
requirements, however, must clearly set out the terms of the agreement and leave no doubt that 
they amount to an offer and acceptance of those terms. Branch Cheese, 307 NLRB 239 (1992); 
Georgia Purchasing, Inc., 230 NLRB 1174 (1977).  

I find that the Employer and the Union had signed off on a new agreement covering the 
bargaining-unit employees prior to the filing of the petition in this matter. Therefore, that 
agreement serves as a contract bar to further processing of the petition. 

Accordingly, I am dismissing the petition in this matter.  
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 Right to Request Review:  Pursuant to Section 102.67 of the National Labor Relations 
Board’s Rules and Regulations, you may obtain a review of this action by filing a request with 
the Executive Secretary, National Labor Relations Board, 1015 Half Street SE, Washington, DC 
20570-0001.  The request for review must contain a complete statement of the facts and reasons 
on which it is based. 
 

Procedures for Filing Request for Review:  A request for review must be received by the 
Executive Secretary of the Board in Washington, DC, by close of business (5 p.m. Eastern 
Time) on November 8, 2019, unless filed electronically.  If filed electronically, it will be 
considered timely if the transmission of the entire document through the Agency’s website is 
accomplished by no later than 11:59 p.m. Eastern Time on November 8, 2019.   

Consistent with the Agency’s E-Government initiative, parties are encouraged, but 
not required, to file a request for review electronically.  Section 102.114 of the Board’s Rules 
do not permit a request for review to be filed by facsimile transmission.  A copy of the request 
for review must be served on each of the other parties to the proceeding, as well as on the 
undersigned, in accordance with the requirements of the Board’s Rules and Regulations. 

Filing a request for review electronically may be accomplished by using the Efiling 
system on the Agency’s website at www.nlrb.gov.  Once the website is accessed, click on E-File 
Documents, enter the NLRB Case Number, and follow the detailed instructions.  The 
responsibility for the receipt of the request for review rests exclusively with the sender.  A failure 
to timely file the request for review will not be excused on the basis that the transmission could 
not be accomplished because the Agency’s website was off line or unavailable for some other 
reason, absent a determination of technical failure of the site, with notice of such posted on the 
website. 

Upon good cause shown, the Board may grant special permission for a longer period 
within which to file a request for review.  A request for extension of time, which may also be 
filed electronically, should be submitted to the Executive Secretary in Washington, and a copy of 
such request for extension of time should be submitted to the Regional Director and to each of 
the other parties to this proceeding.  A request for an extension of time must include a statement 
that a copy has been served on the Regional Director and on each of the other parties to this 
proceeding in the same manner or a faster manner as that utilized in filing the request with the 
Board. 

Very truly yours, 

        

Eric Schechter 
Acting Regional Director 

cc: Office of the Executive Secretary (by e-mail)  
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LINDSAY NEWHART 
MEADOWLANDS RACING & 
ENTERTAINMENT 
1 RACETRACK RD 
RUTHERFORD, NJ 07073 

 
 

  

DOUGLAS E. SOLOMON, ESQ. 
GENOVA BURNS LLC 
494 BROAD STREET, 5TH FLOOR 
NEWARK, NJ 07102-3229 

 
 

  

TAMIR ROSEBLUM, ESQ.  
LIUNA LABORERS LOCAL 108 
520 EIGHTH AVENUE, SUITE 650 
NEW YORK, NY 10018-6539 

 
 

  

LOCAL 108, LIUNA, AFL-CIO 
121 EAST 24TH STREET 
NEW YORK, NY 10010 

 
 

 




